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Module 10 Study Guide: The Double-Minded Legislature: 
The Battle of Wills 

Constitutional Authority vs Legislative Will 

Lesson Summary 

This module explores the fundamental structure of legislative power within a constitutional 
republic, contrasting the exercise of lawful authority with the exercise of arbitrary will. It 
establishes the legislature not as a sovereign master, but as a delegated trustee bound by a fixed 
instruction set, the Constitution, which represents the permanent will of the people. By 
examining the distinction between a mere enactment and a true "rule of right," the lesson 
clarifies that legislative actions are only legitimate when they align with the authority, form, and 
purpose for which government was originally instituted: the protection of individual rights. 
 
The module further analyzes the condition of "double-mindedness," where a legislature attempts 
to serve both the fixed requirements of fundamental law and the shifting pressures of current 
opinion or private interest. It details the specific tests of a true law, authority, form, reason, and 
right, and explains the structural safeguards designed to prevent usurpation, including 
enumerated powers and the formal amendment process. Ultimately, the lesson posits that when a 
legislature consistently breaches the trust placed in it by the people, it ceases to be a 
representative body and loses its claim to legitimate authority. 
 
-------------------------------------------------------------------------------- 
Key Maxims 
 
The following maxims serve as the "bones of reason" and structural constraints within the 
architecture of law: 

• Delegatus non potest delegare: A delegated power cannot be delegated again. 
• The Legislature is a Trustee, not a Master: Legislative power is not owned 

by those who exercise it; it is held in trust for the beneficiaries (the people) 
according to the terms of the Constitution. 

• Law vs. Will: Either the law governs those in power, or those in power define 
the law. 

-------------------------------------------------------------------------------- 

Study Quiz 
 

1. Using the artificial intelligence analogy from the text, explain why a legislature 
cannot rewrite its own rules. An AI system is given a clear set of instructions by its 
creators defining its purpose and limits. Similarly, the legislature did not create the 
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Constitution and does not own the country; it is merely an operator that must act within 
the specific instructions and authority granted by the people. 

2. What is the definition of "arbitrary power" as presented in the module? Arbitrary 
power is the exercise of personal or legislative will instead of lawful authority guided by 
reason and right. It occurs when a government operator ignores the fixed instructions of 
the Constitution and substitutes their own preferences or desires. 

3. According to Thomas Cooley, when does the will of the legislature carry the force of 
law? The will of the legislature is law only when it is in harmony with, or at least not 
opposed to, the Constitution. Because the Constitution is the final law declared by the 
people, it governs the legislative body just as it governs the private citizen. 

4. How does the module distinguish between the "will of the people" in a constitutional 
sense versus a political sense? In a constitutional sense, the will of the people is the 
fixed, written, and ratified instruction set that remains permanent until lawfully amended. 
In a political sense, it is often misused to describe temporary opinions, pressure, or 
majority desires, which lack the authority to override the fundamental law. 

5. What is the difference between an "enactment" and a "law"? An enactment is simply 
any bill the legislature has written and voted upon, but it does not automatically have the 
force of law. For an enactment to be a true law, it must have authority, follow the proper 
constitutional form, and be a rule of right consistent with justice. 

6. Why is the "enacting clause" considered essential to the validity of a statute? The 
enacting clause is a formal declaration that identifies the source of the law's authority, 
showing it is enacted by the people through the constitutional process. Courts have held 
that without this clause, an act lacks "constitutional authenticity" and is merely an 
expression of will without legal force. 

7. What are "enumerated powers" and what is their significance? Enumerated powers 
are the specific, listed authorities granted to the legislature in the Constitution, such as the 
power to tax or regulate commerce. Their significance lies in the fact that they define the 
limits of authority; if a power is not listed, the legislature does not possess it. 

8. How does the text describe the "Power of the Purse" in relation to the General 
Welfare? The power of the purse allows the legislature to direct resources, but it is tied 
to the enumerated powers. The "general welfare" is the purpose for which those specific 
powers are exercised, not an independent grant of authority to spend money on anything 
the legislature deems beneficial. 

9. What is "inherent power," and why is it considered dangerous in a constitutional 
system? Inherent power is authority claimed to exist simply because a government exists, 
rather than being granted by the people. It is dangerous because it allows the legislature 
to decide its own limits, effectively turning the servant into a master and rendering the 
written Constitution meaningless. 

10. What occurs when a legislature commits a "breach of trust"? A breach of trust 
occurs when the legislature exercises power not granted, serves private interests instead 
of the common good, or attempts to change fundamental law without amendment. 
According to John Locke, such a breach dissolves the government's legitimate authority, 
and the power returns to the people. 

-------------------------------------------------------------------------------- 
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Essay Questions 

1. The Crisis of Double-Mindedness: Discuss the internal conflict a legislature 
faces when it attempts to serve two masters—the fixed Constitution and 
shifting public opinion. What are the long-term consequences for the rule of 
law when the legislature attempts to "balance" these conflicting sources of 
authority? 

2. Republic vs. Democracy: Based on the module's definitions, explain why a 
republic is described as a "nation of laws and not of men." Contrast this with 
the common misunderstanding of democracy as the right of a majority to 
change law at will without constitutional amendment. 

3. The Legislature as Trustee: Elaborate on the fiduciary relationship between 
the legislature and the people. Using the principles of trust law, explain why a 
legislator cannot rightfully use their delegated power to grant special privileges 
or serve private interests. 

4. Authority, Reason, and Form: Analyze the four-part test of a true law 
(Authority, Form, Reason, and Right). Why must authority be the first and 
controlling question, and why can "reason" or "necessity" never be used to 
justify an act where authority is absent? 

5. The Final Safeguard: Examine the relationship between the amendment 
process and the reclamation of power by the people. Why is the difficulty of the 
amendment process a structural protection, and at what point does legislative 
"usurpation" necessitate a return of power to the original source? 

-------------------------------------------------------------------------------- 
 
Glossary of Key Terms 
 

Term Definition 
Arbitrary Power The exercise of will or desire instead of lawful authority guided by reason and 

the rule of right. 
Amendment 
Process 

The specific, difficult legal method defined in the Constitution for changing 
the fundamental law through the deliberate consent of the people. 

Breach of Trust A violation of the fiduciary relationship where the legislature acts outside its 
granted authority or for a purpose other than the protection of rights. 

Delegated Power Authority that is not inherent but is lent by a principal (the people) to an agent 
(the legislature) for specific, limited purposes. 

Double-
Mindedness 

A condition where the legislature attempts to act based on two conflicting 
sources: fixed constitutional law and shifting political will. 

Enactment A measure written and voted on by the legislature; it lacks the force of law if 
it is not passed with proper authority and form. 

Enacting Clause A mandatory declaration at the start of a law that identifies the constitutional 
authority under which the act is being performed. 
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Enumerated 
Powers 

The specific list of authorities granted to the legislature (e.g., Article I, Section 
8), which also serves as a list of limits on that authority. 

Fundamental 
Law 

The highest level of law, including the Constitution and principles of due 
process, which binds both the government and the people. 

General Welfare The constitutional purpose for which enumerated powers are exercised; it is 
not a blank check or an independent source of power. 

Rule of Right A law grounded in objective principles of justice, reason, and general 
application, rather than the personal will of the ruler. 

Trustee A party (the legislature) entrusted with power and resources to be managed 
solely for the benefit of the beneficiaries (the people). 

Usurpation The act of a government body taking or exercising power that was never 
granted to it by the people through the Constitution. 

Veritas 
Potissimum 

A maxim meaning "Truth Above All," dictating that legal understanding must 
be based on objective structure and history. 

 
-------------------------------------------------------------------------------- 
 
Homework Assignment: Audit the Legislature 
 
Objective: Apply the constitutional tests of law to a modern legislative act to determine its 
legitimacy. 
Instructions: 

1. Select an Act: Choose one current law, statute, or legislative act (local, state, 
or federal). 

2. Identify Requirements: Briefly summarize what the law requires of the 
citizens or the government. 

3. Perform the Audit: Evaluate the act using the following checklist based on the 
module: 

o Authority: Can you point to a specific grant of power in the 
Constitution that authorizes this act? 

o Form: Was the law passed with a proper enacting clause and according 
to constitutional procedure? 

o Reason: Is the law grounded in established principles of justice, or is it 
based on momentary opinion/necessity? 

o Right: Does the law apply generally to everyone, or does it grant special 
privileges to a specific class or interest? 

o Purpose: Does the act serve to protect the rights of the people (Common 
Good) or a private interest? 

o Structure: Does this act effectively change the fundamental law or 
structure of government without a formal amendment? 
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4. Conclusion: Based on your findings, determine if this act is a "Rule of Right" 
(Law) or an "Act of Will" (Power). Prepare to discuss your findings in the next 
session. 
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THE LEGISLATIVE STRUCTURAL AUDIT 
Measuring Authority, Delegation, and Usurpation 

SECTION I — FOUNDATIONAL AUTHORITY TEST 

(Delegation and Hierarchy of Law Compliance) 

1. Identify the Source of Legislative Authority 
□ Constitutional provision granting the power 
□ Enumerated power identified 
□ Necessary and Proper tied to enumerated power 
□ Amendment authority (if structural change)  

Question: 
Was the law tied to an enumerated or delegated power? 

□ Yes 
□ No 

If No → Legislative usurpation is present. 

SECTION II — PURPOSE TEST 

(Bastiat Principle — Protection vs Plunder) 

Does the law: 
□ Protect life 
□ Protect liberty 
□ Protect property 
□ Provide remedy for injury 
□ Apply generally to all 

Or does it: 
□ Transfer wealth from one group to another 
□ Grant special privilege 
□ Create monopoly 
□ Benefit a specific class 
□ Expand government power 

If law benefits a class instead of protecting rights → Structural corruption. 
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SECTION III — FORM TEST 

(Was It Passed As Law?) 

□ Proper bill introduced 
□ Passed both houses 
□ Recorded vote 
□ Proper enacting clause 
□ Signed or veto overridden 
□ Within constitutional procedure 

If form violated → Act is void. 

SECTION IV — ENUMERATED POWERS TEST 

(Authority Before Legislation) 

Identify which enumerated power authorizes the law: 

□ Tax 
□ Borrow 
□ Commerce 
□ Post office 
□ War 
□ Army/Navy 
□ Courts 
□ Necessary & Proper (must be tied to above) 

Question: 
Is the law directly tied to an enumerated power? 

□ Yes 
□ No 

If No → No authority exists. 

SECTION V — CONSTITUTIONAL RESTRICTIONS TEST 

(Article I Sections 9 & 10, Bill of Rights) 

Does the law violate: 
□ Due process 
□ Equal protection / general law principle 
□ Ex post facto prohibition 
□ Bill of attainder prohibition 
□ Right to jury 
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□ Property rights 
□ Petition rights 
□ Speech rights 

If Yes → Unconstitutional enactment. 

SECTION VI — FUNDAMENTAL LAW TEST 

(Rule of Law / Due Process / Common Law Principles) 

Does the law: 
□ Apply generally (not targeted) 
□ Provide due process 
□ Avoid arbitrary enforcement 
□ Follow known rules 
□ Provide remedy for injury 
□ Preserve jury trial 
□ Avoid administrative punishment without trial 

If violated → Law replaced by will. 

SECTION VII — AMENDMENT vs USURPATION TEST 

Does the law: 
□ Change structure of government? 
□ Expand legislative power? 
□ Transfer power to agencies? 
□ Create new categories of authority? 
□ Regulate area not enumerated? 

If yes, ask: 

Was this done by constitutional amendment? 
□ Yes → Lawful change 
□ No → Usurpation 

SECTION VIII — DELEGATION TEST 

(Non-Delegation Principle — Cooley) 

□ Did legislature delegate lawmaking power to agencies? 
□ Did agencies create rules with force of law? 
□ Did legislature transfer its judgment to another body? 

If Yes → Delegated power redelegated → Structural violation. 
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SECTION IX — STRUCTURAL DEVIATION INDEX 

Score each 0–2: 

Category Score 
Delegated authority  

Enumerated power  

Form  

Rights protection  

General law  

Non-delegation  

Amendment compliance  

Purpose (protect rights vs benefit class)  

Total Score: 

Score Meaning 
0–3 Constitutional 
4–7 Questionable 
8–12 Usurpation likely 
13+ Structural legislative breach 

SECTION X — FINAL QUESTION 

If the People themselves do not have this power, how did the Legislature obtain it? 
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