THE RULE OF LAW:

Module 20: The History and Drift of Law

From Law as a Rule of Right to Positive Enactment, Institutional Fiat, and Government by Procedure
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SLIDE 2: HOUSE RULES

Does the label prove the thing? (Our task is not to accept or reject an act simply because an

institution issued it, but to examine its source, structure, and authority).
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Veritas
Potissimum

(Truth Above All)

Follow the facts, historical
record, and constitutional
text wherever they lead.
Truth is not determined by
political preference,
institutional prestige,
convenience, or the ability

| iill to compel obedience.
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Mutua
Observantia
(Mutual Respect)
Examine the machinery
of authority itself. Keep
the inquiry focused on
structure rather than
personalities, and
evidence rather than
emotion.
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Conlationem
Gratuiti

(Selfless Contribution)
Restore constitutional
literacy. Learn to
distinguish Law from
enactment, and
constitutional
government from the
mere exercise
of power.
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SLIDE 3: LAW PRECEDES GOVERNMENT =X
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Blueprint Sequence s
Law ) :
A Each step depends _
’ upon what came
People before it. 3
Reversing this the \
Const'tution > fﬁf{‘a’i}lﬁf(‘j o builders. The builders —
¥ legislature do not govern the plans.
making its own
N\ Government enactment the
N < source of its
A > authority).
N Delegated Authority
! Governmental Act 4 | ' =
E
Bl The capacity to act proves that governmental power was exercised. It does not tell us
pacity Y g p
AN\ whether that power remained within the structure that authorized it.

A

i

fa;

SN

A o S o,

i

B e T

§
-39
- o

BN AN NN TN NN NN | IS |




e W

0 Y e

—

|

R R AR R |

Right

| (Antecedent to
government)

(Protecting
the Right)

1
“\R‘.\.\Q{‘L\.\‘\ O |

SLIDE 4: LAW AS A RULE OF RIGHT b

Anatomy of Law

|
Injury
(Or Lawful
Predicate
justifying

terventiun
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Force answers only one question:
Can the command be enforced?
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Government intervention requires identifying the protected right, the lawful
predicate justifying the crossing, and the specific delegated actor.

Law asks a different question:

o

By what lawful right may the command be imposed? /-
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SLIDE 5: LAW AND POSITIVE ENACTMENT ==
: ' ; 5 L \.'3'\
i TRANSACTION RECORD \
; ., — OFFICIAL ENACTMENT - 2 \
. @é |
2 Ql: . Nl N
[ | - Statutes Lawful authority |
EnaCTmeNEPIOES . determines whether \Qz
governmental action. || | = Regulations that action may bind
Lo st W || |- Judaments (The paper does not :
RO it clna 1311 || | - Administrative Orders | || prove the transaction
. occurred). was authorized). y.
\ 2 | \m g'q,{,gg;ﬂ;; Bl l il 1
§ el : : - e 2
I Positive enactments are derivative. A statute cannot prove its own validity by ]
N A citing itself. A regulation cannot become lawful merely because an agency .f
IS NN published it. Each act must trace upward to a lawful source. /7 1| Sl ||
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SLIDE 6: GOVERNMENT AS TRUSTEE

THE PEOPLE
(The Source of Authority)

3

THE CONSTITUTION
(Defines the Trust)

GOVERNMENT /
PUBLIC OFFICER
(The Trustee)

Authority is fiduciary in
character, held for a
defined purpose, and
accountable to the source.
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The office does not create the authority. The authority defines the office.
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\ A trustee does not own the trust. An agent does not become the principal. 7
%\ An officeholder does not acquire independent authority merely by occupying the office. //§
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T SLIDE 7: DELEGATED POWER AND
ASSUMED POWER

Comparison | e poaTED POWER] | [ASSUMED POWER] I The House Sitter Analogy
Matrix An owner may authorize a
sitter to feed the dog and

secure the house. That
authority does not include
selling the property.

Possession of access is not
| ownership of authority. I

Source Lawful Source & Institutional Convenience
Defined Office & Past Practice

Character Fiduciary Trust Usurpation

Uncured by time,
repetition, or public
acquiescence

: Remains limited by
Effect of Time el

Diagnostic Question: Where was this specific power delegated, and does the act remain within the scope of that grant?




T T

SLIDE 8: THE CONSTITUTION AS LAW TO
GOVERNMENT ] * = 1l

THE CONSTITUTION
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- Government is the creature of the Constitution, not its source.
- Government cannot enlarge, alter, or disregard the limits of that instrument
merely through interpretation, convenience, necessity, or repeated practice.

I Power of Attorney: The agent may act only within the authority written

AN\ - because a broader power would be useful.

into the instrument. The agent cannot enlarge that authority simply
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2| SLIDE 9: LAWFUL GOVERNMENT AND %
Il POWER WITHOUT RIGHT g =
= Possession of the keys | — e =
=|l néa!-’ permit accessl.i It ‘ I‘ E
F—7 oes not create the 3
/ right to use them. il \

Institutional
Power Authority i
(Officers, buildings, (Antecedent right,
budgets, enforcement delegated trust). .|
mechanisms). _ .jJIrI
% The Drift: Institutional Power operates ;
= outside Lawful Authority. The existence of il
% power begins serving as proof of authority. :
= ; - /
: \ Does government possess lawful authority for this act, A
= . or merely the power to carry it out? T
Tnm_mm y p : ry /ﬁm|||11|1|1ﬂ1||11|||||u||||:|1u|||u -|
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SLIDE 10: SEPARATION OF POWERS

Load-Bearing Walls
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(Preserve separate
constitutional functions).

]
I

LEGISLATIVE ‘__ _7 EXECUTIVE _ . JUDICIAL
\ Controlled Openings

(Permit limited constitutional
checks without transferring
underlying power).
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Federalist No. 47 warns that the accumulation of legislative, executive, and judicial
power in the same hands is the definition of tyranny. The structural design prevents
this by separating functions, not by creating absolute institutional insulation.
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check upon another, or assuming a function assigned to another department?

% } [s this department exercising its own constitutional function, applying a lawful i A
: & _“m - i 1 1 /]’ | ) o = .
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SLIDE 11: CHECKS AND BALANCES

Executive Legislative
The Check
Function Veto, Impeachment, Judicial Review Function

N

An easement permits limited access for a defined
purpose—it does not erase the property line or
transfer ownership of the function.

Federalist No. 48: Written boundaries alone are insufficient; power crosses boundaries in practice.
Lawful Check: Operates across departmental boundaries while leaving the basic allocation of functions intact.

The Practical Rule: Separation preserves the functions. Checks restrain encroachment.
Neither permits one branch to absorb the power of another.




SLIDE 12: THE FIRST DRIFT, LAW BECOMES LEGISLATION

Constitutional Structure

Charter

(Superior Law)

Resolution
(Enactment)

A statute exercises granted power; it cannot
supply a power the Constitution did not confer.

Original Question: “Was this enacted
within delegated authority?”

The Drift

(Superior Law)

Drift Question:
“Did the legislature pass it?”

The Practical Question: Does this enactment exercise delegated legislative

authority, or is enactment itself being treated as proof of authority?




SLIDE 13: THE SECOND DRIFT, LAW BECOMES

precedent superior to the Law
| governing the judicial office.

[' A court cannot make its own

JUDICIAL DOCTRINE
H | il
F Phase 1: Lawful it Courts possess real, but
[ derivative, authority to hear ]
| controversies and interpret Law. |
ﬁ @))) i) :
[ }
Interpretation | Precedent provides guidance,
but repetition does not make
Phase 2: Drift doctrine self-validating.
= ]
; =)

The Practical Question: Is the court interpreting and applying controlling Law, or has
judicial doctrine become the substitute for the Law the court is bound to follow?




SLIDE 14: THE THIRD DRIFT,
LAW BECOMES REGULATION

Legislation

Execution (Lawful) Legislation (Drift)

Administering a completed legislative rule. Defining duties, classifications, and
Determining facts. Performing committed duties. | consequences the legislature did not establish.
(Contractor chooses lawful means of (Contractor redesigns the building and calls it
construction). the original plan).

The Practical Question: Is the agency executing a legislatively established
rule, or supplying the governing rule it later interprets and enforces?




SLIDE 15: THE FOURTH DRIFT,
LAW BECOMES PROCEDURE

[ TRACK VS. BARRICADE 21

Procedure exists to carry
Procedure carrying a controversy, develop
Law to judgment facts, and reach a lawful
R S === A mll remedy.
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The drift occurs when
filing rules, deadlines,

and internal procedures
become | iy
outcome-determinative

before the Law is ever
applied.

Procedure controlling
access to Law

The Practical Question: Is procedure carrying the controversy toward lawful judgment, or

preventing the underlying right or authority question from ever being adjudicated?

M Gamini Motebook



SLIDE 16: THE FIFTH DRIFT, LAW BECOMES
INSTITUTIONAL PRACTICE

UNAUTHORIZED KEY

' Institutional Institutional Institutional

,,.- ey N ¢ The Missing Grant Practice Practice Practice

20 Years

S Institutional practice
proves that an act

occurred. It does not

prove that the act was

lawful.

Duration does not cure Acquiescence does not
a defective origin. supply a missing grant.

The Practical Question: Is the institution tracing its authority to Law, or
treating repeated practice as the source of authority itself?




/SLIDE 17: THE SIXTH DRIFT, LAW BECOMES d

PRESUMPTION

— 11—

; A title, seal, signature,
Proof of

The office does not : or judgment establishes
prove the authority. __ By that government acted. It

It does not establish that i—
the act conformed to Law.

The Inversion: Government acts = It is presumed regular because an official did it
— The citizen must prove the defect before authority is even demonstrated.

The Practical Question: Has lawful authority been demonstrated, or has a

presumption of regularity been allowed to stand in place of proof?




e ' S

SLIDE 18: THE COMPLETE DRIFT OF LAW
0 _ i 1. Rule of Right )
Acts are measured against ‘ ¥ ‘
fi EXTERNAL DIRECTION f 2. Positive Enactment I
(Superior Law). - 2 o
. 3. Legislation
h 2
i 4. Judicial Doctrine ]
- ; m
. 5. Regulation
$ e Y Acts are measured by gli ﬂj
' L' J INTERNAL PROCESSES i 6. Procedure |
%,% 4 J i O, W Institutic::al Practice |
N : ' ¥ s
[ { 8. Presumption |
The Practical Question: Is the governmental act still being measured against superior
B Law, or has the institution begun measuring lawfulness by its own acts and processes?

M Gemini Motebook



SLIDE 19: EXEMPLAR ONE, THE FLORIDA BAR RESPONSE

The Firewall Question: When asked to identify the source of authority, where does the
chain begin, and where does each claimed power come from?

Two-Tier Authority Matrix

T oeea 1

Real-World Application (June 26, 2026 Response):

Tier 1 (The Grant): Article V, section 15 of the
Florida Constitution (Court’s exclusive jurisdiction
over admission/discipline).

Tier 2 (The Operation): Rules Regulating The
Florida Bar (Identifies Bar as official arm of the
court, defines authority/responsibilities).

@F“ _ B }
The Metaphor ¥ House % The Analysis
A deed followed by house rules. The - Rules Establishing an institutional structure via rule is not

rules may govern within the authority
established by the deed. They cannot
enlarge what the deed conveyed.

a defect by itself. The critical test is whether every
power exercised by the Bar remains within the
constitutional jurisdiction delegated to the court.

Does the claimed institutional authority trace through the court’s constitutional

grant, or does the rule itself become the source of the power?




SLIDE 20: INSTITUTIONAL RULE TREATED AS LAW

flre™s
ompany |

'y B(‘Zharter

Employee
Handbook

T

Constitutional
Grant

v

Court
Rulemaking

The Metaphor

An employee handbook. The
handbook may organize how
delegated duties are performed. It
cannot rewrite the company
charter and create powers the
charter never conferred.

v

Institutional
Classification

v

Operational
Authority

The Core Conflict

The question is not whether courts
may adopt administrative
mechanisms. The question is whether
a subordinate rule creates powers,
obligations, or institutional reach
reach that require an independent
source of authority.

The Stricture

A subordinate rule carries lawful force
when implementing authority already
granted. It cannot become the
originating source of a power the
superior delegation does not support.

Does the rule implement the constitutional grant, or has the rule become the

source of an additional power that cannot be traced to that grant?

M Gemini Motebook
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SLIDE 21: SEPARATION OF POWERS OR INSTITUTIONAL INSULATION?

: The Constitutional R Di
The Boundary Challenge: Florida Bar Exemplar i e

The claim that the judiciary is not subject to another branch’s
supervision requires a careful distinction between protecting
judicial power and evading institutional accountability.

/’\I. Does outside examination improperly
control judicial power?

The Dual-Direction Test

The Firewall

Preserves distinct
constitutional functions.
Protects the judicial function
| from external control.

The Inspection Port
Preserves accountability.
Allows lawful checks
without transferring

2. Or does denying external checks power.
leave the institution to define U
its own limits? Rule of Equilibrium: Neither may destroy the other.

The Practical Question

“Is separation of powers preserving the judicial function, or being applied in a way that leaves no lawful constitutional
check on whether that function has been exceeded?”

]_ I M Gemini hlcrbeboulc.



SLIDE 22: EXEMPLAR TWO, MASSACHUSETTS SENATE
RESOLUTION S.3104

Scenario A: The Lawful Check

The Legislative Boundary Dispute (Looking through the port)

The Massachusetts Senate disputed the

State Auditor’s authority to conduct a Operates as a check on governmental conduct.
performance audit, invoking separation
of powers and legislative privilege. Does NOT transfer legislative power to the Auditor.

Intrudes upon a function constitutionally
committed to the General Court.

Assumes or controls legislative operations.

Scenario B: The Intrusion (Crossing the wall)

The Practical Question
“Is the asserted audit a lawful constitutional check, or does it assume or control a function constitutionally assigned to the legislature?”

M Gemini Motebook



SLIDE 23: COOPERATION WITHOUT CONCESSION

A Vital Record-Building Principle The Mechanics of Preservation

In S.3104, the Senate agreed to provide
specific records while expressly disputing
the broader audit authority. Cooperation
does not necessarily equal concession.

The Action: Providing information,
appearing, or responding.

The Shield: Expressly preserving the
objection to ensure it remains part of
the official record.

The Danger of Acquiescence

Without clear documentation, voluntary
production can later be mischaracterized as
an admission of constitutional validity.

Metaphor Box

The Analogy: Signing a receipt while
writing that the amount is disputed.

The signature records the transaction. Th
reservation preserves the disagreement.

Le "}

The Practical Rule
“Cooperation may preserve the process. Express reservation preserves the dispute.”

M Gemini



SLIDE 24: SEPARATION
OF POWERS AND
CHECKS AND
BALANCES

Reading the Constitution’s
Architecture: The
Massachusetts dispute cannot
be understood through
separation of powers alone.
Institutional boundaries must
be actively defended.

Federalist No. 47:
The Warning

Principle: One department must not
assume the constitutional function
of another.

Constraint: A branch cannot cross a
boundary merely by calling its action
“oversight”.

Federalist No. 48:
The Mechanism

Principle: Separation cannot survive
on written boundaries alone.

Mechanism: Lawful checks are
necessary to resist encroachment.

The Constraint

A branch cannot make itself immune
from checks merely by invoking
“separation of powers”.

The Framework Rule

The wall preserves the separate
function. The inspection port
preserves the lawful check.

The Practical Question

What lawful authority creates the check, what is its constitutional scope, and
does its exercise preserve rather than transfer the legislative function?

M Gemini Motebook



SLIDE 25: EXEMPLAR THREE, THE PRESUMPTION OF

REGULARITY

The presumption of regularity serves a
limited evidentiary function, but it
creates a structural crisis when it
prevents inquiry into jurisdiction,
process, or constitutional authority.

Institution’s
Conduct Becomes
Evidence of Validity

Act Performed

by Official

The Circular
Reasoning Trap:
When Presumption
Replaces Proof.

Act Presumed
Lawful

Metaphor Box

The Analogy:

A referee whose call
is presumed correct
simply because the
referee made it. It

assists administration,

but cannot answer
whether the referee
possessed authority
to make the call.

The Practical Question

“Has lawful authority been demonstrated, or has the presumption of reqularity been allowed to stand in place of proof?”

M Gemini

i Notebook



SLIDE 26: FEDERALIST NO. 47, WHEN PRESUMPTION
PROTECTS ACCUMULLATED POWER

The Structural Danger of Accumulated Power: The constitutional concern is not that an institution
performs multiple tasks, but whether powers constitutionally assigned to separate departments become

concentrated within the same structure.
The Anatomy of Insulation

[ CREATE [ INTERPRET
THE RULE ] THE RULE ]

Y
Shielded from Independent Examination.

[ PRESUME
PROCESS
REGULAR ]

Analogy Callout Box

The Analogy: A game in which the same body writes the rules, calls the penalties, reviews the
disputed plays, and then begins the review by presuming its own process was regular.

The Practical Question: “Are distinct constitutional functions being exercised within their assigned
departments, or has presumption begun protecting their accumulation in the same hands?”

M Gemini Motebook



SLIDE 27: FEDERALIST NO. 48, THE MISSING CHECK

The Illusion of Independence: Danger peaks when an
institution controls multiple stages of a process and
aggressively resists independent examination of its

constitutional bounds. Paper boundaries are insufficient. o~

L

When Separation Becomes
Insulation: Every port

NOT: To transfer one branch’s function ClUS_Ed javhenevfer
to another. authority is questioned.

The Purpose of Checks & Balances

BUT: To preserve separation by providing
constitutionally authorized means to
resist and test encroachment.

I
il

r
|

The Practical Question

within its assigned function without transferring that function to another branch?”

“What constitutionally authorized check remains to test whether the institution has stayed

]
M Gemini




SLIDE 28: THE THREE EXEMPLARS REVEAL THE SAME
BREAK

Ehe ('3(0“-' Constitutional EXEMPLAR THE CLAIM THE REQUIRED TRACE
reak:

: Judicially created Rule must trace to
A e B institutional authority | constitutional delegation.

Three different scenarios
reveal the same fundamental
Firewall question:

s lawful authority being Mass. Senate | Asserted executive Check must trace to
traced to a superior source, or S.3104 audit of the legislature | constitutional authority.

inferred from the institution’s

own rule, claim, or process? - Presumption applied | Presumption cannot
FaEstHplioD to official conduct replace proof of authority.

The Common Lesson: Government cannot become the measure of its own lawfulness. Claims
must be tested against the superior Law from which the authority is claimed to arise.

The Practical Question
“What superior Law authorizes the act, and can the claimed authority be traced to that source

without relying upon the act itself as proof?”




SLIDE 29: FROM FAILED AUTHORITY TO QUO WARRANTO

QUO WARRANT

—h
I =— ——(| The Proced Room J \ The Defect in Title
nlllS= N Control Panel . (Quo Warranto):
: | e The Procedural Defect: = Reaches deeper, questioning
o ﬂ'gﬁ'[ﬂlﬂ' 0] @ bad|?|| Questions whether a m T whether the actor possessed
j + 4. +T + 4. =1 particular act or switch lawful authority to exercise
AR B[] was executed correctly. i ey O that public office or privilege
i | e —" A in the first place. i
= il ]
Metaphor Box
The Analogy: Someone operating the controls in a secured room. One question is whether a particular switch was
used correctly. The prior question is whether that person was lawfully authorized to operate the controls at all.
The Practical Question
“By what lawful authority does this person or institution exercise this specific governmental power?”

M Gemini Motebook



Tracing the Claimed Authority: Showing an office
SLIDE 30: BUILDING THE lawfully exists is insufficient. Valid authority over one
function does not establish authority over another. The
_QUO WARRANTO RECORD student must build a record tracing ;uthority back to

its lawful source.

The Chain of Delegation

[ SPECIFIC
[ OFFICE] * [ SOURCE ] ‘ [ DELEGATION | ‘ [ SCOPE | ‘ [ CONDITIONS ] ‘ POWER
EXERCISED ]
- N
foscaeE) The Analogy: A license may establish authority to perform a defined
O | —___| activity, but it does not authorize every activity simply because the
£ == | person holds the license. Scope matters as much as title.
\_ J

The Practical Question

“What lawful title and delegation authorize this person or institution to exercise this
specific governmental power?”

M Gemini Motebook



SLIDE 31: HOMEWORK, UNDERSTANDING QUO WARRANTO

The Purpose Callout. The purpose of this assignment is to distinguish an unlawful act from a deeper

defect in the authority of the person or institution exercising the power. Quo warranto asks whether
the claimed office, franchise, or governmental power lawfully includes the authority being exercised.

Title to office # Scope of office. Do
not assume lawful existence equals
lawful exercise of every claimed power.

1. Trace the Power.

Select one office, agency, board, commission, court-created institution, or public officer. Identify one claimed power and trace it backward:

is exercising the power?

specific power is being exercised?

creates and limits the office?

2. Research Procedural Mechanics. Jurisdiction Matrix

is that specific power delegated?

Who may bring the
proceeding?
(Private relator?)

What is the role of the
Attorney General /
public officer?

Which court possesses
jurisdiction?

What procedural
prerequisites apply?

What remedy is
available?

Footer: The Homework Rule

Identify the office + Trace the authority + Define the limit = Ask: By what warrant is this power being exercised?

M Gemini Motebook



SLIDE 32: INTRODUCTION TO MODULE 21

Module 20 asked: By what lawful authority is this particular governmental power being exercised? Module 21 moves one level higher to examine the source.

MODULE 21: SOURCE AND SOVEREIGNTY — The Replacement of the People with the State and the Drift from Popular Sovereignty to Institutional Rule.

THE PEOPLE THE STATE (Institution)

* The State redefines itself as the
permanent governmental institution,
rather than the People acting
politically.

* Delegated authority masquerades as
inherent governmental authority.

* Rights are warped into permissions
granted by the institution.

* The true source of governmental
authority.

* Government exercises strictly
derivative power under constitutional
delegation.

* Rights function as boundaries the
institution was created to respect.

Who is the true source of governmental
the institution claiming power?

governmental authority: the People, or

THE FIREWALL QUESTION:

THE TR AN SITION RULE: If the source of authority changes, the constitutional character

of every power claimed beneath it changes with it.
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